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IN THE

TSinxUh BUUb Qlirrmt Qlnurt of Appeals
FOR THE NINTH CIRCUIT.

MIOCENE DITCH COMPANY,
Appellant,

vs.

CAMPION MINING & TRADING
COMPANY,

Appellee.

LIST OF AUTHORITIES PRESENTED BY MIOCENE
DITCH COMPANY ON ITS MOTION TO QUASH
THE PETITION OF C. B. GREELEY AND WILD
GOOSE MINING AND TRADING COMPANY TO
VACATE JUDGMENT AND RECALL MANDATE
HEREIN.

The question presented by this motion to quash is

one of pure law in no way dependent upon the facts

presented by the affidavits filed in support of the

motion to vacate and recall. Counsel upon the other

side, however, insisted upon urging their view of the

facts upon the Court and for that reason alone it is

here emphatically asserted that should the time come



when it is incumbent upon the Miocene Ditch Com-

pany to file counter affidavits a very different fact

situation will appear from that which was so persist-

ently advanced upon oral argument.

The question raised by the motion to quash, in its

discussion, has resolved itself into the following prop-

ositions or points, viz:

I.

Contrary to the rule in many if not most of the

State jurisdictions the Federal courts will not enter-

tain a motion to vacate a judgment made after the

term at which such judgment was entered.

11.

Nor is the rule otherwise in the Federal courts

where the ground of challenge is fraud even though

the fraud alleged be extrinsic to the judgment and not

of such character as to be said to inhere therein.

AUTHORITIES.

It appears from the records of this Court as well

as from the showing herein that the judgment of this

Court which is moved against in these proceedings

was made and entered on September 5, 191 1, and it



therefore follows that the motion to vacate was made

at a subsequent term.

In Waskey vs. Hammer, and Eadie vs. Chambers,

179 Fed., 273, there were two petitions for recall of

the mandates of this Court issued upon judgments

previously entered in said cases (170 Fed., 31, and 172,

Fed., 73). In denying the petitions this Court, speak-

ing by Judge Gilbert, said:

"This court has no power to entertain a motion

to recall its mandate after the expiration of the

term at which its judgment was rendered, and its

mandate was issued. In Bronson vs. Schulten, 104

U. S., 410, the Court declared it to be a rule well

established:

" 'That after the term has ended all final judg-

ments and decrees of the Court pass beyond its

control, unless steps be taken during that term, by

motion or otherwise, to set aside, modify or cor-

rect them.'

"And the Court added: 'So strongly has this

principle been upheld by this Court that, while

realizing that there is no Court that can review its

decisions, it has invariably refused all applica-

tions for rehearing made after the adjournment

of the court for the term at which the judgment

was rendered; and this is placed upon the ground

that the case has passed beyond the control of

the Court.'"

In Nelson vs. Meehan, 155 Fed., i, a motion to va-

cate was made in the lower court and granted. There



was some uncertainty as to whether the record showed

that the motion had been made at a term subsequent to

that in which the judgment was rendered and in that

connection this Court by Judge Hunt said:

"If the record had disclosed that the motion to

set aside the decree and the action of the Court

vacating the same and granting a new trial were

had at a term subsequent to the special term

whereat the cause was heard, our conclusion would

have been that the Court exceeded its authority

and that the proper order would be to remand
the case with directions to set aside the order va-

cating the decree and granting a new trial, to dis-

miss the defendants' motion to vacate, and to en-

force the original decree of specific perform-

ance. . . .

"Our reasons for holding that defendants would
not be entitled to the relief sought at a subsequent

term of the court are briefly these: As we have

shown, the rule is that during the term at which a

decree is rendered the Court which pronounces it

may vacate, or annul it or amend or modify or re-

form it. But the power of a court of equity to va-

cate or annul its own judgment or decree does not

extend beyond the term at which the decree was
pronounced. Cameron vs. McRoberts, 3 Wheat.,

591."

An illuminating comment upon the rule will be

found in the opinion of Judge Wolverton in United

States vs. Aakervik, 180 Fed., 137, 143, where it is

said:



"Courts generally, except some perhaps of the
more limited, have jurisdiction to reverse their
own judgments and decrees during the term at

which they are rendered. In pursuance of such
authority they may, for error of law, or for fraud,
mistake, or any irregularity that might seem to

them to have afifected either of the parties to the
controversy injuriously, set aside their judgments
and decrees, and award a new trial or rehearing,
and thus give opportunity for righting whatever
wrong may have been engendered. After the
term has ended, however, the authority of the
courts to this purpose ceases, unless extended by
statute, or by motion, or some appropriate pro-
cedure taken within the time. This rule applies
as well to equity procedure as to procedure at

law. Other means of relief for the errors of the
Court are usually afiforded by writ of error or
appeal, and in equity a bill of review will lie,

within rules prescribed by law, for evidence dis-

covered after the decree has become final. All
such proceedings are taken and prosecuted in the
same suit or action, and not by separate contro-
versy. When, therefore, the term is at an end
without appropriate initiation of an available pro-
ceeding to revise or set aside the Court's final

judgment or decree, and no appeal or other means
of review is prosecuted within the time afforded
by authoritative regulation, such judgment or de-
cree becomes an absolute finality, forever binding
upon the parties and their privies, utterly without
power of change, revision or revocation, or relief

within the cause or proceeding in which it is ren-



dered. There are many causes, however, for which

a new and independent suit will lie to set aside

or annul a judgment or decree. Some of them

may be mentioned. Thus, where the unsuccessful

party has been prevented from exhibiting his case

fully, by fraud or deception practiced upon him
by his opponent, as by keeping him away from

court, or a false promise of a compromise, or

where the defendant never had knowledge of the

suit, being kept in ignorance by act of the plain-

tiff, or iihere an attorney fraudulently or without

authority assumes to represent a party and con-

nives at his defeat, or where the attorney regularly

employed sells out his client's interest to the other

side—these and similar cases which go to indicate

that there has never been any real contest in the

trial or hearing of the case, afford grounds for

impeachment by suit instituted directly for that

purpose/'

The passage which we have thrown into italics

clearly announces that in a situation exactly such as is

alleged as the ground for this motion to vacate the

proper and only remedy open after term is an inde-

pendent suit in equity and not a proceeding in the

case.

In King vs. Davis (Circuit Court, W. D. Virginia,

Dec. 21, 1903), 137 Fed., 198, 217, (affirmed in

Blankenship vs. Davis, Circuit Court of Appeals,

Fourth Circuit, 157 Fed., 676), it is said:

"There remains to be considered the question



on the motion to vacate the judgment. The third

ground of the motion is: 'As to the various de-

fendants who have filed pleas herein, for the reason

set forth in the said several pleas.' Treating these

pleas as sufficiently alleging fraud in the procure-

ment of the judgment" (italics ours), "the point

of inquiry is, has this (common law) court juris-

diction to vacate its final judgment of a former

term on motion alleging fraud in procuring the

judgment? In i Black, Judgments (2d Ed.,), Sec.

321, it is said that every court has an inherent

common-law power, even after the end of the

term, to vacate a judgment procured by fraud, at

the instance of the party injured. See, also, 15

Enc. PL & Pr., 234. But as to Federal courts it

seems that this statement is inaccurate" (Italics

ours). "I have not examined the question as to

the jurisdiction of the Virginia common law

courts in this respect. If they have such power,

it would not follow that the Federal common law

courts in this State have it. This is a question of

the power of the Court, and not a question of

procedure. Dabney, Fed. Juris., Sec. 132; Bran-

son vs. Schulten, 104 U. S., 417. So far as I have

had time to examine the Federal authorities, I

am led to believe that a bill in equity is the only

method by which these defendants could properly

raise the question they seek to present. Phillips

vs. Negley, 117 U. S., 675, and authorities there

cited; Marshall vs. Holmes, 141 U. S., 596;
Grames vs. Hawley, 50 Fed., 319; Craven vs. Can.

R. R. Co., 62 Fed., J 71; City vs. German Ins.

Co., 107 Fed., 56.
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"This conclusion is fortified by this considera-

tion: Rev. St. U. S., Sec. 723, forbids suits in

equity where there is an adequate remedy at law.

The jurisdiction of the federal equity courts to

entertain bills to vacate judgments at law pro-

cured by fraud seems unquestioned. If the law

court rendering such judgment had the power to

vacate it, there would be an adequate remedy at

law, and a consequent loss of jurisdiction by the

equity court."

In Reynolds vs. Manhattan Trust Co. (Circuit

Court of Appeals, Eighth Circuit), 109 Fed., 97, the

situation was exactly as here. Judgment was entered

in a term ending November 29, 1897. The mandate

went down to the Circuit Court at the next succeeding

term whereupon motion was made to revoke the man-

date and modify the judgment. Concerning the un-

timeliness of such a motion made after the term at

which the decree had been entered. Judge Thayer

said:

"For these reasons, we shall concede for the

present purposes that it was within the power of

this Court to have modified its original judg-

ment, if relief of that nature had been sought

during the period when the judgment was sub-

ject to its control. No such relief was sought,

however, during the term at which the judgment

was rendered, nor until a lapse of nearly three

months after the term had expired, and the pri-

mary question which arises upon this motion is



whether this Court now has the power to modify

or alter its former judgment in any material re-

spect. In Sibbald vs. U. S., 12 Pet., 488, it was

said:

" 'No principle is better settled or of more uni-

versal application than that no court can reverse

or annul its own final decrees or judgments for

errors of fact or law after the term in which they

have been rendered, unless for clerical mistakes;

. . . from which it follows that no change or

modification can be made which may substan-

tially vary or afifect it in any material thing.'

"The same doctrine was reiterated in Bank vs.

Moss, 6 How., 31, 38; and in Bronson vs. Schulten,

104 U. S., 410, 415, it was declared to be 'a gen-

eral rule of law that all the judgments, decrees,

or other orders of the courts, however conclusive

in their character, are under the control of the

Court which pronounces them during the term at

which they are rendered or entered of record, and

they may then be set aside, vacated, modified, or

annulled by that Court. But,' said the Court, 'it

is a rule equally well established that after the

term has ended all final judgments and decrees

of the Court pass beyond its control, unless steps

be taken during that term, by motion or other-

wise, to set aside, modify, or correct them; if

errors exist they can only be corrected by such

proceeding by a writ of error or appeal as may
be allowed in a court which, by law, can review

the decision. So strongly has this principle been

upheld by this Court that, while realizing that

there is no Court which can review its decision, it
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has invariably refused all applications for rehear-

ing made after the adjournment of the Court for

the term at which the judgment was rendered.

And this is placed upon the ground that the case

has passed beyond the control of the Court.'

"In Bushncll vs. Smelting Co., 150 U. S., 82, the

Supreme Court, with some impatience, again reit-

erated the rule that an application for a rehearing

can not be entertained when presented after the

expiration of the term at which the judgment was

rendered, citing various cases in which the point

had been previously adjudicated. It must be re-

garded, therefore, as a well settled rule that neither

a federal appellate court nor federal nisi prius

court can materially modify its judgment or de-

cree after the lapse of the term at which the same

was rendered, unless the power to do so is re-

served by a petition for rehearing or a motion for

a new trial filed during the term, and regularly

continued to a succeeding term, so as to preserve

the Court's power of control over the particular

judgment or decree. Woods vs. Lindvall, 48 Fed.,

73; 65 Fed., 373.

"In the present instance we are not asked to cor-

rect a mere clerical mistake made in the entry of

the judgment, or to enter a judgment orally an-

nounced, which the clerk failed to enter, or to

expunge a judgment which, when entered, was
absolutely void for want of jurisdiction over the

parties, all of which mistakes may doubtless be

corrected at any time {Bank vs. Perry, 66 Fed.,

887) ; but we are asked to enter a decree which is

materially different from the one formerly en-
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tered, and unlike the decree which the Court at

the time intended to enter, the former decree be-

ing precisely such a one as the Court in its opinion

directed to be entered. The clerk was guilty of

no neglect, and, although it be true that greater

relief might have been granted than was in fact

afforded, yet, as it was not applied for within the

term, this Court has now lost the power to af-

ford it."

That the rule announced in the foregoing cases is in

nowise diflferent where fraud is the ground of the

challenge is sufficiently indicated by the quotations

given from U. S. vs. Ankervik, supra, and King vs.

Davis, supra. Nor is the rule otherwise where the

fraud complained of can not be said to have inhered

in the judgment but is clearly extrinsic thereto.

In Games vs. Hawiey (Circuit Court D., Kansas),

50 Fed., 319, a motion was made after term to vacate

a judgment entered upon a compromise alleged to have

been fraudulently procured. The Court in denying

the relief prayed, said:

"Whatever power the Court may have had over

the case and the parties after that order was made

and during the same term, I am of the opinion

that after the term it had no power to set the

same aside on motion. The power of the Court

over the action and over the parties to it had been

exhausted by the final adjournment of the term

at which the final order of dismissal was entered,

and it could not resume jurisdiction either over
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the subject-matter or the parties without a new
proceeding, and the service therein of the ordi-

nary original process."

Cameron vs. McRoberts, 3 Wheat., 591 ;

Bank vs. Moss, 6 How., 31;

Sibba/d vs. U. S., 12 Pet., 488;

Assignees vs. Dorsey, 2 Wash. C. C, 433

;

Becker vs. Sauter, 89 III., 596;

Jackson vs. Ashton, 10 Pet., 480.

To the same effect, as to the rule applying equally

in a case of alleged extrinsic fraud, is the case of

Craven vs. Canadian Pac. R. Co., 62 Fed., 170. This

case is on all fours with the present case in that the

extrinsic fraud alleged was the unauthorized and

fraudulent action of defendant's attorneys in signing a

stipulation upon which the judgment was entered. The

motion to vacate was made after term and was for that

reason denied on the authority of Hickman vs. Ft.

Scott, 141 U. S., 415

The leading case seems to be Bronson vs. Schulten,

104 U. S., 410, quoted at length by Judge Thayer as

above. In that case the question presented by this mo-

tion to quash finds the fullest and most satisfactory

discussion. The pertinent matter contained in the

opinion is too lengthy to be reproduced here but it

will be found upon reading to amply foundation the

holdings of the subordinate Federal courts that have
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uniformly followed it. The Court is also referred to

the following cases:

Phillips vs. Negley, i 17 U. S., 665;

Hickman vs. Ft. Scott, 141 U. S., 415.

There is a further view of the matter that should

be taken into consideration. This Court's mandate has

gone down to the District Court and its instructions

as to further proceedings acted upon. A second trial

has been had and a decision announced if judgment has

not been entered. After decision the parties here

moving to vacate, till then strangers to the record,

moved to intervene and subsequently, according to

their counsel, abandoned that motion to again move

that the hearing be reopened to the end that they might

intervene. The last motion appears to be still pending

and undetermined.

Three queries suggest themselves quite apart from

the question of the power of this Court at this time

to entertain the motion to vacate. First as to the au-

thority of the Court to nullify that which has been

done by its direction in response to an after term mo-

tion; second, as to the right of these moving parties

to the relief asked, even if it be authorized, in the face

of their manifest laches; third, as to their right to

relief here after having submitted themselves to the

jurisdiction of the District Court acting under the au-

thority of the very judgment and mandate here at-

tacked.
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In all views of the question this motion to vacate and

recall appears to be most strikingly unusual and extra-

ordinary if not so anomolous as to be quite untenable.

Respccfully submitted.

E. S. PILLSBURY and

HORATIO ALLING,
Attorneys for Miocene Ditch Company.


